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the grantor, means, by such phrase, "children," and creates a vested 
remainder in children living at the time thereof. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 368-370; Dec. 
Dig. § 133 (1).* 11 Va.-W. Va. Enc. Dig. 824.] 

7. Deeds (§ 128*) — Construction — Vested Remainders — Rule in 
Shelley's Case — "Heirs of Body Begotten by Grantor." — Code 1904, 
§ 2423, providing that the words "heirs," "heirs of the body," or "is- 
sue," or words of like import, shall be regarded as of purchase and 
not of limitation, does not apply to a limitation to "heirs of her body 
begotten by" the grantor of a trust deed. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§413-415, 419- 
421, 427; Dec. Dig. § 128.* 12 Va.-W. Va. Enc Dig. 302.] 

Appeal from Circuit Court, Grayson County. 

Bill by Neal Halsey, executor, against J. K. Fulton and others. 
Decree dismissing the bill, and complainant appeals. Reversed 
and remanded. 

H. A. Cox, of Independence, S. B. Campbell, of Wytheville, 
and /. D. Perkins, of Marion, for appellant. 

Peters & Lavinder, of Bristol, and W. B. Kegley, of Wythe- 
ville, for appellees. 



GOING'S ADM'X v. NORFOLK & W. RY. CO. 
Sept. 11, 1916. 
[89 S. E. 914.] 

1. Master and Servant (§ 270 (16)*)— Action for Death— Evidence- 
Speed — In an action for the death of plaintiffs intestate, a fireman 
in the employment of defendant, struck by a passing train while 
standing between his engine and another track, where plaintiffs evi- 
dence showed the speed of the train to be from 25 to 30 miles an 
hour, evidence as to the time it made the distance from the last 
stopping place, offered to raise the presumption that it was going 
45 miles an hour when deceased was killed, which was a permissible 
speed at that place, was inadmissible. 

[Ed. Note.— For other cases, see Master and Servant Cent. Dig. 
§ 9.26; Dec. Dig. § 270 (16).* 9 Va.-W. Va. Enc. Dig. 724.] 

2. Master and Servant (§ 270 (16)*)— Action for Death— Evidence- 
Railroads Rules.— Where there was no evidence that the rules of 
the defendant railroad as to signals, duties of engineers, firemen, etc., 
were violated, such rules were immaterial and inadmissible. 

[Ed. Note.— For other cases, see Master and Servant Cent. Dig. 
I 926; Dec. Dig. § 270 (16).* 9 Va.-W. Va. Enc. Dig. 724.] 

*For. other cases see same topic and KEY-NUMBER in all Kev- 
Numbered Digests and Indexes. 
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3. Evidence (§ 150*) — Admissibility — Experiments — Similar Condi- 
tions. — Evidence as to experiments as to how long the engineer of 
the train which struck deceased could have seen him was inadmissi- 
ble, where the conditions of the experiments were different from the 
actual conditions at the time he was killed. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 439; Dec. 
Dig. § 439; Dec. Dig. § 150.* 14 Va.-W. Va. Enc. Dig. 434.] 

4. Appeal and Error (§ 1052 (7)*)— Action for Death— Evidence- 
Pay Check. — The admission for defendant o.f part of the pay checks 
received by the deceased, which could affect only the quantum of 
damages which plaintiff might recover, was not error, where it- could 
not have affected plaintiff's right of recovery. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4176; Dec. Dig. § 1052 (1).* 1 Va.-W. Va. Enc. Dig. 592.] 

5. Trial (§ 252 (11)*)— Action tor Death— Instructions— Evidence- 
In an action under the federal Employers' Liability Act (Act April 
22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. 1913, §§ 8657-8665]), for 
the death of plaintiff's intestate, a railroad fireman, struck by a pass- 
ing train, where there was no evidence of any negligence on the 
part of the defendant on which to base requested instructions as to 
negligence, contributory negligence, amount of damages, etc., they 
were properly refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 603; Dec. Dig. 
§ 252 (11).* 7 Va.-W. Va. Enc. Dig. 718.] 

6. Trial (§ 235 (1)*)— Action for Death— Instructions— Negligence.— 
Where the defendant's negligence was the real issue, an instruction 
for defendant that the mere allegation in the declaration of some 
negligent act was neither proof of the act, nor of its negligence, 
that the negligence charged must be proven by the greater weight 
of the evidence, was proper; and, in view of the absence of any proof 
as to defendant's negligence, there was no error in not further in- 
structing. 

[Ed. Note. — For other cases, see Mial, Cent. Dig. §§ 539, 540, 547, 
548, 551; Dec. Dig. § 253 (1).* 10 Va.-W. Va. Enc. Dig. 412.] 

7. Master and Servant (§ 96 (1)*)— Federal Employers' Liability 
Act— Negligence. — Under the federal Employers' Liability Act, the 
defendant is liable in damages for the death of an employee due in 
whole or in part to its negligence, and can only escape liability if 
there is no negligence on its part contributory to the employee's 
death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 157, 162; Dev. Dig. § 96 (1).* 9 Va.-W. Va. Enc. Dig. 667.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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8. Master and Servant (§ 278 (1)*) — Action for Death — Evidence. — 

Evidence held to sustain a finding that there was no negligence on 
the part of the defendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 954, 957; Dec. Dig. § 278 (1).* 9 Va.-W. Va. Enc. Dig. 723.] 

9. Appeal and Error (§ 389 (1)*) — Forma Pauperis — Federal Em- 
ployers' Liability Act— State Procedure. — Under Acts 1906, c. 153, 
providing that, in every civil case docketed in the Court of Appeals, 
the clerk thereof shall charge to the appellants or plaintiffs in er- 
ror the cost of printing the record, which shall be paid or secured 
before the printing is done, and the established procedure in accord- 
ance therewith, plaintiff, suing in the state courts under the federal 
Employers' Liability Act for the death of her intestate, a railroad 
fireman, could not prosecute her appeal or error in the Court of Ap- 
peals in forma pauperis. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§'2072, 2073; Dec. Dig. § 389 (1).* 1 Va.-W. Va. Enc. Dig. 520.] 

Error to Circuit Court,. Roanoke County. 

Action by Nathan W. Going's Administratrix against the Nor- 
folk & Western Railway Company. Judgment for defendant, 
and plaintiff brings error. Affirmed. 

Welboni & Jamison, of Roanoke, for plaintiff in error. 
Roy B. Smith and Staples & Cocke, all of Roanoke, for de- 
fendant in error. . 



TRENT v. CLINCHFIELD COAL CORP. 
Sept. 11, 1916. 
[89 S. E. 921.] 

1. Courts (§ 117*)— Records— Impeachment— The official record of 
the clerk- of court cannot be contradicted. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 374; Dec. 
Dig. § 117.* 11 Va.-W. Va. Enc. Dig. 696.] 

2. Courts (§ 117*) — Record — Impeachment by Clerk. — In such case, 
and even if it were permissible to contradict the official record in 
respect to the time of the entry of the rule, it could not be impeached 
by the clerk whose record it was. 

[Ed. Note. — For other cases, see Courts. Cent. Dig. § 374; Dec. 
Dig. § 117.* 11 Va.-W. Va. Enc. Dig. 696.] 

3. Dismissal and Nonsuit (§ 81 (1)*)— Reinstatement— Deprivation 
of Defense. — Where an. error apparent upon the face of the record 
in respect to a rule against plaintiff to file a declaration was corrected 
and the plaintiff nonsuited, his motion for the reinstatement of the 
cause on the docket would be denied, where a reinstatement would 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digest and Indexes. 



